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IN  THE  COUNTY  BOARD. 


Philadelphia,  November  15,  1852. 

Mr.  Flanigen,  from  the  Special  Committee  to  whom  was 
referred  the  communication  of  the  Camden  and  Philadelphia 
Steamboat  Ferry  Company,  made 

REPORT, 

That  immediately  after  their  appointment,  they  met  for 
the  purpose  of  entering  upon  the  duties  assigned  them,  and,  after 
consultation,  concluded  to  notify  the  parties  interested  in  the 
subject,  which  they  did,  naming  a  day  when  they  might  attend, 
if  desirable. 

Upon  such  notice,  the  two  principal  Ferry  Companies  on  the 
river  were  represented ;  the  Camden  and  Philadelphia  Ferry  Com¬ 
pany  by  their  President,  Mr.  Mickle,  with  John  C.  Bullitt,  Esq.,  as 
their  counsel — the  West  Jersey  Ferry  Company  being  represented 
principally  by  their  counsel,  Mr.  A.  Browning.  Messrs.  Brown¬ 
ing  and  Bullitt  both  addressed  the  committee,  the  former  object¬ 
ing  to  the  right  of  the  County  Board  to  fix  a  rate  of  toll  at  all 
in  the  case,  and  contending  that  if  the  Board  acted  at  all,  they 
ought  not  to  allow  the  petitioners  to  charge  so  much  as  the  rate 
suggested  in  their  communication  to  this  Board. 

The  history  of  the  question  before  the  committee  is  very  briefly 
as  follows:  By  an  Act  of  the  Legislature,  approved  February 
14th,  1838,  the  Camden  and  Philadelphia  Steam  Ferry  Company 
were  authorized  to  construct  a  canal  through  Windmill  Island, 
in  the  river  Delaware.  By  the  second  section  of  this  Act,  the 
County  Board  are  authorized  to  purchase  this  work,  upon  paying 
to  the  Company  its  cost.  The  section,  which  is  as  follows,  also 
authorizes  the  County  Board  to  fix  the  rate  of  tolls  which  shall 
be  charged  by  said  Company  upon  all  boats  and  vessels  that  may 
pass  through  the  canal,  in  the  event  of  their  not  making  the 
purchase. 
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Section  2.  The  County  Board  may,  at  any  time  after  the 
completion  of  the  said  canal,  pay  to  the  said  Company  the  sum 
expended  by  them  in  the  purchase  of  materials  and  in  the  con¬ 
struction  thereof,  and  the  County  Board  may,  at  any  time  there¬ 
after,  declare  the  same  a  public  highway,  or  assess  such  tolls  on 
steamboats,  scows,  or  other  vessels  passing  through  the  same,  as 
may  be  necessary  to  keep  the  canal  in  good  order  and  repair — 
may  at  all  times  fix  the  rate  of  toll  to  be  charged  by  said  Com¬ 
pany  ;  which  said  tolls  may  be  sued  for  in  any  court  of  record  of 
the  city  and  county  of  Philadelphia  having  jurisdiction  thereof; 
or  the  said  company  may  seize  and  detain  such  steamboats,  scows, 
or  other  vessels,  until  the  toll  shall  be  fully  paid ;  and  all  boats, 
vessels  and  craft  navigating  the  said  passage,  shall  conform  to 
the  regulations  of  the  said  Company.  Provided ,  That  a  full  and 
detailed  account  of  the  cost  of  the  said  work,  under  the  oath  or 
affirmation  of  the  President  or  Treasurer  of  the  said  Company, 
shall  be  filed  in  the  office  of  the  County  Commissioners  within 
sixty  days  after  the  canal  shall  be  opened  for  navigation,  which 
account  shall  be  conclusive  against  the  company,  as  to  the  price 
to  be  paid  for  the  said  work ;  but  may  be  traversed  by  the  city 
upon  showing  evidence  of  any  inaccuracies  therein. 

It  appears  from  the  petition  of  the  Company  and  the  evidence 
before  the  committee,  that  immediately  after  the  passage  of  the 
Act  in  question,  the  Company  proceeded  to  cut  their  canal,  the 
construction  of  which  was  attended  with  great  difficulty,  arising 
from  a  variety  of  causes.  For  the  greater  part  of  the  time  which 
has  elapsed  since  the  year  1840,  the  canal  has  been  used  to  some 
extent  by  the  Company  owning  it,  but  until  recently  it  has  never 
been  considered  a  complete  work. 

The  account  of  cost  of  its  construction  having  been  filed  in  the 
County  Commissioners’  office,  by  which  it  appears  that  the  cost 
of  the  work  has  amounted  to  $49,876  20,  the  Company  has 
asked  the  Board,  in  their  petition,  to  fix  the  rate  of  toll  to  be 
charged  on  all  vessels  passing  through  the  canal,  or  to  become 
the  purchaser  of  the  work.  Subsequently  to  this,  the  Company 
has  suggested  as  a  proper  rate,  to  be  allowed  to  charge  one  cent 
per  ton  on  all  vessels  and  boats  passing  through  the  canal.  To 
this,  as  before  suggested,  the  West  Jersey  Ferry  Company,  who 
desire  to  use  the  canal  for  the  passage  of  their  boats,  object,  and 
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claim  that  inasmuch  as  the  Camden  and  Philadelphia  Steamboat 
Ferry  Company  failed  to  file  their  account  of  cost  in  sixty  days 
after  the  canal  was  made  navigable,  the  power  in  the  County 
Board  to  fix  the  rate  of  toll  has  passed  from  it.  With  this  sug¬ 
gestion  the  committee  disagree. 

The  second  section  provides  first,  that  the  County  Board 
“  ma3r,  at  any  time  after  the  completion  of  the  said  canal,  pay  to 
the  Company  the  sum  expended,  &c.,  and  may,  at  any  time 
thereafter,  declare  the  same  a  public  highway,  or  assess  such  tolls 
on  steamboats,  scows,  or  other  vessels  passing  through  the  same, 
as  may  be  necessary  to  keep  the  canal  in  good  order  and  repair, 
and  may,  at  all  times ,  fix  the  rate  of  toll  to  be  charged  by  the 
said  Company,”  &c. 

The  proviso  is  in  the  following  words :  “Provided,  That  a 
full  and  detailed  cost  of  the  said  work  shall  be  filed  in  the  office 
of  the  County  Commissioners  within  sixty  days  after  the  canal 
shall  be  opened  for  navigation,  which  account  shall  be  conclusive 
against  the  Company,  as  to  the  price  to  be  paid  for  the  said 
work ;  but  may  be  traversed  by  the  city,  upon  showing  evidence 
of  any  inaccuracy  therein.” 

No  one  will,  we  presume,  deny  a  present  existing  right  in  the 
County  Board  to  purchase  the  work  in  question,  if  so  disposed. 
The  proviso,  in  the  estimation  of  the  committee,  has  this  simple 
bearing  upon  the  right  to  purchase ;  that  is,  that  no  purchase 
shall  be  made  until  the  Company  shall  first  have  filed  their 
account ;  the  object  of  which  evidently  was,  for  the  simple  pur¬ 
pose  of  placing  the  county  in  possession  of  the  facts  as  to  the  cost 
of  the  work.  If  it  is  not  denied  that  the  county  has  the  right  to 
purchase,  it  cannot,  in  the  opinion  of  the  committee,  be  success¬ 
fully  denied  that  they  have  the  power  to  fix  the  rate  of  toll. 
The  proviso  in  reference  to  this  branch  of  the  subject,  so  far  as  it 
has  any  bearing,  being  simply  directory  that  before  the  rate  of 
toll  be  at  all  fixed,  the  account  shall  be  filed,  the  object  of  which 
again  is,  as  it  appears  conclusive  to  the  committee,  to  give  to  the 
Board  the  means  of  ascertaining  the  cost  of  the  work,  with  a 
view  to  enable  them  to  act  advisedly  in  calculating  the  rate  of 
toll  that  might  or  ought  to  be  charged. 

The  whole  and  entire  bearing  of  the  proviso,  singular  as  it 
may  appear  in  the  first  proposition,  is  this,  that  if  an  account  be 
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not  filed,  the  County  Board  shall  not  purchase ;  and  again,  if  an 
account  be  not  filed,  the  work  may  be  used  by  others  until  it  is 
filed,  without  the  ability  on  the  part  of  the  Company  to  enforce 
the  payment  of  toll. 

The  act  in  question,  which  confers  these  powers,  is  a  very  im¬ 
perfect  one,  and  bears  evidence  of  very  considerable  mutilation, 
during  its  passage  through  the  Legislature.  It  is,  however,, 
undeniable,  that  power  was  given  to  this  Company  to  construct 
the  canal,  and  it  is  as  well  undeniable,  that  the  Legislature 
designed  that  after  the  construction,  the  Company  should  be 
fairly  paid  for  the  use  of  it ;  the  paramount  equity  design  of  all 
Legislative  enactments  necessarily  supposes  this  much,  even  if  the 
law  were  more  obscure. 

The  committee,  in  their  deliberations,  have  had  the  benefit  of 
an  opinion  given  by  the  late  Charles  Chauncey,  at  the  instance 
of  the  West  Jersey  Ferry  Company  in  1844,  when  the  question 
was  raised  as  to  the  right  of  that  Company  to  use  the  canal.  The 
opinion  of  that  able  and  distinguished  legal  gentleman  fully 
bears  out  the  view  now  taken,  that  until  the  account  be  filed  and 
the  rate  of  toll  fixed,  the  work  is  a  public  highway  ;  but  this 
opinion  by  no  means  intimates  that  the  County  Board  has  not 
at  any  time  the  right  to  fix  the  tolls  when  required  by  the  Com¬ 
pany  owning  the  work  so  to  do. 

The  failure  on  the  part  of  that  Company  to  file  their  account, 
and  ask  the  Board  to  fix  the  tolls,  brings  with  it  its  own  conse¬ 
quences,  which  are  simply,  that  the  canal  or  passage  may  be 
navigated  free  so  long  as  the  account  is  not  filed ;  the  account 
once  filed,  the  committee  are  clearly  of  the  opinion,  that  the 
Board  is  bound  to  act. 

The  Camden  and  Philadelphia  Company  has  asked  the  Board 
to  fix  the  rate  of  toll  at  one  cent  per  ton,  on  all  vessels  passing 
through  the  canal.  An  inspection  of  the  work,  together  with  the 
extent  to  which  it  may  be  used,  has  determined  the  minds  of  the 
committee,  that  this  charge  would  be  higher  than  was  probably 
contemplated  by  the  law,  and  greater  than  ought  to  be  fixed, 
having  a  due  regard  to  the  wants  and  interests  of  other  parties 
who  may  desire  to  use  the  canal.  The  work,  however,  is  an 
expensive  one  to  keep  up,  and  of  such  a  character,  that  it  is 
exposed  to  great  injury  from  collision,  &c.  The  committee 
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therefore  believe,  that  whilst  a  half  cent  per  ton  will  be  a  suffi¬ 
cient  charge  to  compensate  the  Company  for  their  outlay,  and 
keep  it  in  repair,  it  will,  at  the  same  time,  be  fair  and  equitable 
to  those  others  who  may  desire  to  use  it.  It  should  be  borne  in 
mind,  that  the  use  of  this  canal,  by  all  persons,  other  than  the 
owners  of  it,  is  confined  (or  will  be  when  the  toll  is  fixed)  to 
cases  of  emergency,  when  it  is  clearly  more  advantageous  to  use 
this  passage  than  any  other  ;  the  amount  of  revenue  therefore  to 
be  derived  from  it  is  likely  to  be  very  limited. 

The  committee  therefore  recommends  the  Board  to  fix  the  rate 
of  toll  at  a  half  cent  per  ton ,  and  present  herewith  a  resolution  to 
that  effect.  It  is  worthy  of  remark,  however,  and  should  not 
be  forgotten,  that  under  the  law  the  power  remains  with  the 
County  Board  to  alter  such  rate  as  may  be  now  adopted,  when¬ 
ever  it  may  be  found  to  be  oppressive  upon  any  parties  using  the 
canal. 

The  committee  has  also  considered  the  suggestion  made  by 
the  Company,  that  the  County  Board  should  purchase  the  work ; 
to  do  which  they  have  the  power  at  any  time.  Whilst  it  would 
be  exceedingly  desirable  that  the  constituted  authorities  of  the 
City  and  County  should  be  the  owners  of  the  Island  whilst  it 
exists,  and  still  more  so,  that,  if  possible,  it  should  be  entirely 
removed,  your  committee  does  not  think  that,  under  existing 
circumstances,  it  would  be  at  all  advisable  for  the  county  to 
become  the  purchaser  of  the  canal.  By  its  ownership  of  that 
work,  it  is  by  no  means  likely  that  any  greater  good  would  result 
to  the  community  than  through  its  present  ownership;  and  it  is  a 
well-established  fact,  that  unless  for  the  accomplishment  of  some 
great  and  general  good,  works  of  this  character  ought  not  to  be 
held  by  municipal  corporations. 

In  the  absence  of  private  or  associated  enterprise  or  means  to 
perform  a  desirable  and  necessary  work,  which  is  to  be  clearly 
for  the  benefit  of  the  whole  community,  the  action  of  the  muni¬ 
cipal  corporation  is  not  only  proper,  but  highly  commendable  ; 
this,  however,  is  not  such  a  case,  and  the  committee  therefore 
make  no  recommendation  upon  that  branch  of  the  subject.  The 
propriety,  however,  of  the  City  and  County,  or  either,  becoming 
the  owner  of  the  wdiole  Island,  with  a  view,  at  some  future 
period,  of  having  it  entirely  removed,  is  well  worthy  of  the  con- 
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sideration  of  all  the  constituted  authorities.  Your  committee 
close  their  report  by  offering  the  following  resolution  : 

Resolved ,  That  this  Board  do  hereby  fix  the  rate  of  tolls  to  be 
charged  by  the  Camden  and  Philadelphia  Steamboat  Ferry  Co., 
in  accordance  with  the  2d  section  of  an  Act  of  Assembly  of  Feb¬ 
ruary  11th,  1838,  as  follows  :  “  From  and  after  this  date,  the  said 
Company  shall  be  allowed  to  charge  at  the  rate  of  one-half  cent 
per  ton  per  passage  on  all  steamboats,  scows,  or  other  vessels 
passing  through  the  canal  of  the  said  Company,  constructed 
through  Windmill  Island,  in  the  river  Delaware.’5 


ABSTRACT  OF  ARGUMENT  OF  A.  BROWNING,  ESQ., 

AGAINST  ASSESSING  TOLLS  ON  CANAL  IN  WINDMILL  ISLAND, 

BEFORE  COMMITTEE  OF  PHILADELPHIA  COUNTY  BOARD. 

MADE  OUT  AT  THE  REQUEST  OF  MR.  FLANIGEN,  CHAIRMAN  OF  COMMITTEE,  ETC. 


STATEMENT. 

The  Camden  and  Philadelphia  Steamboat  Ferry  Company 
apply  to  the  County  Board  of  Philadelphia  to  fix  a  rate  of  tolls, 
at  one  cent  per  ton  for  each  passage  of  a  vessel  through  the  canal 
across  Windmill  Island. 

The  Company  is  a  New  Jersey  corporation,  and  is  one  of  the 
numerous  appendages  of  the  Camden  and  Amboy  Railroad  Com¬ 
pany.  By  an  act  of  the  Pennsylvania  Legislature,  approved  Feb¬ 
ruary  14,  1838,  the  Company  was  authorized  to  “  improve  the 
navigation,  by  cutting  through  ”  Windmill  Island.  In  the  years 
1838  and  J39  the  canal  was  cut  directly  across  the  Island,  which 
was  then  about  400  or  500  feet  in  width.  It  did  not  answer : 
the  tide,  instead  of  flowing  through  the  canal,  as  was  antici¬ 
pated,  still  continued  to  flow  through  the  natural  channel,  across 
the  bar  at  the  head  of  the  Island,  leaving  the  water,  compara¬ 
tively,  stagnant  in  the  canal,  so  that  it  filled  up.  To  remedy 
this,  the  Company,  without  any  further  authority,  sunk  a  pier,  or 
water-wing,  at  the  easterly  end  of  the  canal,  extending,  in  an 
oblique  direction,  400  or  500  feet  into  the  Jersey  channel,  so  as 
to  divert  the  flood-tide  through  the  canal.  By  this  means,  a 
current  was  created  through  it,  but  the  natural  channel,  at  the 
head  of  the  Island,  was  destroyed  ;  so  that  the  ferry-boats,  which 
had  theretofore  passed  through  it  about  three-fourths  of  the  time, 
were  obliged,  except  at  high  water,  to  run  round  the  bar ;  occa¬ 
sioning  a  loss  of  thousands  of  dollars  to  the  other  ferries.  This 
pier,  creating  an  eddy  on  its  upper  side,  has  nearly  doubled  the 
width  of  the  Island  there.  Reeds  are  now  growing  where,  pre¬ 
viously,  the  water  was  ten  feet  deep  at  low  tide. 
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The  natural  channel  across  the  bar  continued  substantially 
closed  from  1840  up  to  1849,  when  the  extension  of  the  wharves 
in  Philadelphia  and  at  Camden,  so  contracted  the  river,  that  the 
channel  was  again  formed  or  deepened.  Our  boats,  in  the  two 
subsequent  years,  could  pass  through  it  about  half  their  time. 

In  the  summer  of  1851,  the  Ferry  Company,  to  deepen  the 
canal  for  the  accommodation  of  a  larger  class  of  boats,  excavated 
about  100  feet  at  the  south-easterly  corner  of  the  canal,  so  as  to 
divert  a  larger  volume  of  water  through  it.  This  deepened  the 
canal,  but  caused  the  upper  channel  again  to  fill  up.  Where, 
during  the  two  preceding  years,  it  was  three  or  four  feet  deep  at 
low  tide,  it  is  now  bare  long  before  low  water. 

From  the  opening  of  the  canal  in  1839  up  to  last  winter,  the 
Company  claimed  and  exercised  the  exclusive  privilege  of  passing 
through  it.  We  denied  their  right,  but,  to  avoid  conflict, 
abstained  from  passing  through,  except  occasionally  in  bad 
weather.  On  several  of  these  occasions,  and  up  to  within  a 
year  past,  notices  were  served  on  us  that  the  canal  was  not  com¬ 
pleted  ! 

Last  winter,  when  the  river  became  almost  impassable  by  ice, 
we  directed  our  boats  to  go  through.  They  objected,  but  we 
persisted.  This  led  to  a  meeting  of  special  committees  of  their 
company  and  of  ours.  At  this  meeting  they  laid  before  us  the 
cost  of  canal  and  expenses  of  repairs,  amounting,  in  the  aggre¬ 
gate,  to  $32,540  52.  This  sum  included  $2000,  which  had  been 
assessed  to  the  owner  of  the  Island  for  damages;  but  which  had 
not  been  paid  in  consequence  of  a  difficulty  about  the  title;  leav¬ 
ing  an  actual  expenditure  of  $30,540  52. 

At  this  meeting,  they  maintained  that,  waiving  all  questions 
about  legal  rights ,  if  we  used  the  canal,  we  were  under  equitable 
obligations  to  make  them  some  compensation  for  their  outlay, 
and  towards  making  repairs;  which  repairs,  Mr.  Gatzmer  stated, 
would  cost  about  $500  a  year.  He  had  before  him  the  expenses 
of  the  twelve  preceding  years. 

On  our  part,  we  declined  doing  any  thing  which  would  admit 
a  legal  or  equitable  obligation  to  pay  ;  believing  that  the  damages 
which  we  had  sustained,  by  the  illegal  erection  of  the  pier,  fully 
equalled  the  cost  of  the  canal.  Still,  upon  being  urged  to  it  by 
them,  out  of  a  strong  desire  to  promote  future  harmony  between 
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the  companies  and  avoid  collisions  in  the  canal,  we  proposed,  in 
writing,  that  if  their  Company  would  keep  the  canal  in  repair, 
ours  would  pay  a  yearly  sum  of  $>625.  Mr.  Edwin  A.  Stevens 
being  present,  and  speaking  for  them,  said  he  considered  the  offer 
“a  pretty  fair  one  to  start  with,”  and  that  the  committee  would 
submit  it  to  their  board  for  definite  action  ;  adding  that,  in  the 
meantime  “  there  should  be  no  more  butting  in  the  canal.”  Here 
the  conference  closed.  We  considering,  on  our  part,  that  an 
arrangement  had  been  effected,  needing  only  the  formal  ratifica¬ 
tion  of  the  two  boards;  and  expecting,  at  some  short  day,  to  be 
informed  of  the  action  of  theirs  upon  the  proposition.  This  has 
not  been  done. 

A  month  or  two  after  the  above  meeting,  (I  have  not  the 
letter  before  me,  and  speak  only  from  memory,)  we  were  advised 
by  letter,  that  they  were  about  to  make  an  application  to  the 
Pennsylvania  Legislature  to  confirm  their  canal  privileges,  and 
requesting  our  co-operation.  This  we  considered  friendly  to  us, 
and  aimed,  particularly,  at  the  Messrs.  Tathem,  with  whom  they 
had  a  controversy;  but  we  were  subsequently  surprised  at  the 
character  of  the  bill  introduced  by  them.  It  was  defeated. 
Failing  in  this,  they  now  make  application  to  the  County  Board 
to  fix  tolls. 


SKETCH  OF  ARGUMENT. 

1.  We  maintain  that  the  County  Board  has  now  no  power  to 
fix  a  rate  of  tolls  to  be  charged  by  the  Company,  because  the 
Company  has  failed  to  file  in  the  office  of  the  County  Commis¬ 
sioners,  an  account  of  the  cost  of  the  canal  within  sixty  days  after 
it  was  opened  for  navigation  :  no  such  account  having  been  filed 
until  very  recently,  if  at  all. 

The  canal  was  “  opened  for  navigation  ”  when  it  became 
navigable.  The  act  declares,  that  “  when  completed  and  made 
navigable,  it  shall  be  a  public  highway.”  When  open  for  navi¬ 
gation  for  one,  it  was  open  for  all.  It  had  been  navigable,  and 
navigated,  for  at  -least  twelve  years  before  filing  the  account. 
During  all  that  period,  the  entire  business  of  two  ferries,  attract¬ 
ing  to  them  the  carrying  of  the  Camden  and  Amboy  Railroad  at 
this  end  of  their  route,  had  been  done  through  it.  It  is  absurd 
to  say  that  it  was  not  open  for  navigation.  There  is  no  need  of 
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splitting  hairs  about  time,  for  at  least  seventy  times  the  allotted 
'eriod  elapsed  before  filing  the  account.  And  it  never  would 
have  been  filed,  but  for  the  action  of  the  West  Jersey  Ferry 
Company.  So  long  as  they  were  able,  by  subterfuge,  to  mono¬ 
polize  its  use, it  would  not,  in  their  view,  be  open  for  navigation! 

The  proviso ,  in  the  second  section,  requiring  the  Company  to 
file  the  account  within  sixty  days,  is  a  condition  precedent  lo  any 
action  by  the  County  Board.  It  is  so  in  very  terms.  The  first 
section  makes  the  canal  “a  public  highway,  subject  to  such  tolls 
as  the  County  Board  may  assess.”  The  proviso  to  the  second 
section  specifies  upon  what  condition  the  tolls  may  be  fixed.  In 
their  anxiety  to  monopolize  the  whole,  the  Company  abstained 
from  performing  the  condition.  The  power  is  gone. 

They  had  their  choice,  either  to  file  the  account  and  have  the 
tolls  fixed — thereby  running  the  risk  of  the  county  taking  the 
canal  and  assessing  tolls  against  them  as  well  as  others — or  else, 
by  withholding  the  account,  make  it  free.  They  chose  the  latter, 
and  are  bound  by  their  election. 

The  charters  of  corporations  are  supposed  to  be  gotten  up  by 
the  corporators.  The  language  is  theirs — for  their  purposes. 
Hence,  it  is  an  established  rule  of  construction  that  it  shall  be 
taken  most  strongly  against  them,  and  in  favor  of  the  public. 
If,  then,  this  act  would  admit  of  two  constructions,  the  one  most 
favorable  to  the  public  should  prevail.  No  harm  can  come  to 
the  County  Board.  Without  their  action,  the  canal  is  a  public 
highway,  free  of  tolls .  Their  action  could  make  it  no  more ; 
and,  under  no  circumstances,  could  they  make  profit ;  for  the 
tolls  to  be  taken  by  them  are  expressly  limited  to  keeping  the 
canal  in  repair. 

The  Company  has  no  ground  of  complaint.  For  sinister  pur¬ 
poses  they  refrained  from  filing  the  account.  They,  thereby,  lose 
all  right  to  tolls;  but,  against  the  plain  intentions  of  the  act,  effect 
a  monopoly  for  twelve  years,  worth  more  to  them  than  the  cost 
of  the  canal. 

2.  We  maintain  that  the  tolls  authorized  to'  be  assessed,  under 
any  circumstances,  are  such  only  as  may  be  sufficient  to  keep  the 
canal  in  repair. 

This  is  so,  in  express  terms,  if  the  County  Board  take  the 
canal.  They  may,  then,  either  declare  it  a  “  public  highway,” 
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free  of  tolls,  or  “  assess  such  tolls  as  may  be  necessary  to  keep 
the  canal  in  good  order  and  repair.”  Immediately  after  this 
restriction  follows  the  provision,  that  the  Board  “  may  at  all 
times  fix  the  rate  of  tolls  to  be  charged  by  said  Company.”  The 
tolls  were  designed,  simply,  for  its  maintenance.  By  fair  legal 
intendment,  the  Board  has  no  power  to  fix  higher  tolls  for  the 
Company ,  than  for  themselves.  The  object  of  the  law  is  to 
improve  the  navigation;  not  to  bottle  up  the  waters  of  the  river 
for  the  peculiar  benefit  of  a  foreign  corporation. 

3.  The  only  authority  conferred  upon  the  Company  was,  “  to 
cut  a  passage”  through  the  island.  This  they  did,  but  it  was 
useless.  They  then,  without  authority,  and  to  the  destruction  of 
the  natural  rights  of  others,  sink  a  pier  400  feet  long  in  the  river, 
diverting  the  water  from  the  natural  channel  into  the  canal. 
The  pier,  alone,  gives  value  to  the  canal.  It  is  not  worth  one 
dollar  without  it.  Upon  this  illegal  structure  they  base  a  claim 
to  assess  toll  against  the  very  persons  whose  natural  privileges  it 
has  destroyed ! 

It  is  obvious  that  the  pier  is  illegal — without  authority — a 
nuisance  in  the  river.  To  ask  pay  of  the  injured  party  for  this 
nuisance,  is  adding  insult  to  injury.  With  the  present  contracted 
state  of  the  river,  remove  the  pier,  and  the  natural  channel  across 
the  bar,  will  become  a  wider,  deeper  and  better  passage  than  the 
canal. 

4.  It  is  not  the  policy  of  the  city  of  Philadelphia  to  legalize 
any  of  the  erections  upon  the  island.  Her  commercial  interests 
demand  its  entire  removal.  Every  erection  becomes  an  additional 
obstacle  in  the  way.  Public  policy,  too,  requires  that  the  avenues 
to  the  city  should  be  as  free  as  practicable,  not  clogged  by  pro¬ 
hibitory  tolls. 

5.  The  Legislature,  by  rejecting  their  confirmatory  act,  sub¬ 
stantially  condemned  this  application.  As  the  withholding  of 
the  account  from  the  Commissioners’  office  wras  a  fraud  upon  the 
obvious  intentions  of  the  law,  so  the  application  to  the  County 
Board,  at  this  time,  is  in  defiance  of  the  known  legislative  wfill. 
The  act  which  they  introduced,  bears  upon  its  face  an  implied 
admission  that  the  power  of  the  Board  was  gone ;  but  yet,  wTith 
this  admission  before  them,  they  make  the  application.  1  may 
add,  too,  that  the  whole  proceeding  is  in  bad  faith  to  the  substan¬ 
tial  adjustment  made  with  the  West  Jersey  Ferry  Company. 
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6.  The  amount  of  tolls  asked,  if  the  Board  had  the  undoubted 
power  to  act,  without  limitation,  is  an  insult  to  common  sense. 
Having,  by  contrivance,  secured  a  monopoly  for  twelve  years, 
they  now  ask  a  toll  of  one  cent  per  ton,  per  passage ! 

The  West  Jersey  Ferry  Company,  at  which  this  toll  is  aimed, 
lias  two  boats,  the  Merchant  and  Mariner,  measuring  220  tons 
each.  They  pass  through  say,  fifty  times  each,  in  a  day.  That 
is,  one  hundred  passages  daily,  at  $2  20  each,  amounting  to 
$220  a  day,  or  $80,300  a  year!  This  on  an  investment  of 
$30,000 — or,  at  most,  $50,000. 

The  actual  cost  of  the  canal,  as  it  now  is,  pier  and  all,  exclu¬ 
sive  of  repairs,  (for  I  have  no  faith  in  the  $19,000  error,)  does 
not,  probably,  exceed  $25,000.  Without  the  pier,  not  over 
$15,000  or  $20,000. 

If  it  be  right  to  tax  one  ferry  $80,000  a  year,  the  monopoly 
which  they  have  enjoyed  for  the  last  twelve  years,  for  two  ferries, 
upon  the  same  principle,  has  been  worth  to  them  $1,920,000! 
A  tolerably  fair  remuneration  for  $50,000  gross,  including  repairs 
and  error  in  posting ! 

A  fair  equivalent  for  the  investment,  say  $33,000,  would  be 
$2000  a  year.  Considering  the  fact  that  the  canal  was  located 
by  them,  for  their  use,  to  suit  their  convenience,  and  that  it  is 
somewhat  inconvenient  to  us ;  and  the  further  fact  that  their  use 
of  it  is  about  three  times  that  of  ours,  no  more  than  the  one-fourth 
of  this  sum  ought,  under  any  circumstances,  to  be  assessed  against 
us ;  that  is  to  say,  $500  a  year.  Add  to  this  the  one-fourth  of 
repairs,  $125,  and  you  have  $625,  the  sum  contained  in  the  pro¬ 
position  above  stated. 

If  the  Board  had  the  power  and  were  called  upon  to  act, 
(which  we  insist  is  not  the  case,)  an  arrangement  of  tolls  which 
would  carry  out  that  proposition,  would  effect  substantial  justice. 
But  considering  the  fact,  which  can  be  demonstrated,  that  the 
illegal  pier  has  worked  more  injury  to  us  than  the  canal  has  cost 
them,  we  insist  that  neither  law  nor  equity  will  sanction  any  toll 
whatever. 

Dated  September  28,  1852. 

A.  BROWNING, 

Counsel  of  West  Jersey  Ferry  Company . 


OPINION,  BY  CHARLES  CHAUNCEY,  ESQ., 

IN  ANSWER  TO  INQUIRIES  BY  THE  WEST  JERSEY  FERRY  CO., 

TO  WHICH  REFERENCE  IS  MADE  IN  THE  COMMITTEE’S  EXPORT. 


Several  questions  have  been  proposed  to  me  for  an  opinion,  in 
relation  to  the  canal  or  “passage”  through  “ Windmill  Island/’ 
raised  upon  a  statement  of  facts,  and  the  Act  of  Assembly  of 
Pennsylvania  of  the  14th  of  February,  1838,  which  authorized 
the  construction  of  the  canal.  I  have  considered  these  ques¬ 
tions,  and  have  formed  the  following  opinion  upon  them : 

The  Act  of  Assembly  referred  to  authorised  the  Camden  and 
Philadelphia  Steamboat  Ferry  Company,  which  had  "been  pre¬ 
viously  incorporated  by  a  law  of  New  Jersey,  to  improve  the 
navigation  between  the  States  of  Pennsylvania  and  New  Jersey, 
by  cutting  through  the  Island,  and  constructing  a  passage  for 
steamboats  and  vessels,  with  a  proviso,  that  the  said  passage, 
when  completed  and  made  navigable,  should  be  a  public  high¬ 
way,  subject  to  the  tolls  and  regulations  hereinafter  mentioned. 
This  act  limits  the  tolls  which  may  be  taken  by  the  Company ; 
and  provides  that  the  County  Board  may  fix  the  rate  of  tolls 
which  may  be  charged  by  the  Company  within  that  limitation. 

By  the  statement,  it  appears  that  the  canal  has  been,  for  a  long 
time,  completed  and  made  navigable,  although  the  Company  has 
never  announced  the  completion  of  the  work  to  the  public,  nor 
has  the  County  Board  ever  fixed  a  rate  of  tolls  to  be  taken. 

1.  The  first  question  is,  whether  the  Company  has  the  exclusive 
right  of  navigation  through  the  canal  ?  I  think  when  the  canal 
or  passage  was  completed  and  made  navigable,  it  became  a 
public  highway,  subject  to  the  tolls  to  be  fixed  by  the  County 
Board.  That  the  passage  has  been  long  since  completed  and 
made  navigable,  is  evident  from  the  fact,  that  the  boats  of  the 
Company  have  been  continually  passing  through,  and  the  whole 
business  of  the  Company  is  done  through  this  passage.  That 
fact  established,  makes  the  passage  a  public  highway,  subject  to 
the  tolls  to  be  fixed  by  the  County  Board.  It  is  incumbent  on 
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the  Company  to  have  the  tolls  fixed,  and  to  make  provision  for 
collecting;  and  until  this  is  done,  it  is  clear  to  my  mind,  that 
individuals  may  use  the  passage  as  a  public  highway  free  from 
tolls. 

I  am  clearly  of  opinion,  on  a  view  of  all  parts  of  the  Act  of 
Assembly,  that  it  does  not  give  to  the  Company  any  exclusive 
right  of  navigation  through  the  canal ;  and  that  it  is  wholly 
inconsistent  with  the  spirit  and  provisions  of  the  act,  that  the 
Company  should  claim  such  a  right.  If  the  work  is  completed, 
as  it  undoubtedly  is,  the  Company  is  bound  to  announce  the  fact, 
and  have  the  rate  of  tolls  fixed  according  to  the  law.  It  cannot 
avail  itself  of  its  own  neglect  of  this  duty  to  create  for  itself  a 
monopoly,  in  direct  contravention  of  the  law  making  the  passage 
a  public  highway. 

2.  If  it  should  be  considered  that  the  work  is  not  completed, 
can  the  Company  obtain  an  injunction  to  restrain  individuals  from 
passing  through  the  canal,  or  recover  any  other  than  nominal 
damages,  unless  it  be  shown  that  actual  damage  has  been  suf¬ 
fered  ?  If  the  work  is  not  completed,  this  is  not  a  public  high¬ 
way,  and  of  course  not  open  for  use ;  and  if  use  of  such  passage 
is  attempted  by  individuals,  a  Court  of  Chancery  may  grant  an 
injunction  to  restrain  from  the  use.  But  I  think  that,  unless  the 
Company  can  show  an  interruption  of  their  right  by  such  use, 
they  would  not  be  entitled  to  an  injunction,  nor  to  recover  any 
but  nominal  damages. 

3.  The  “County  Board55  is  composed  of  the  members  of  the 
Senate  and  House  of  Representatives  for  the  City  and  County  of 
Philadelphia,  for  the  time  being. 

Signed, 

February  9,  1844. 


CH.  CHAUNCEY. 


ARGUMENT  OF  J.  C.  BULLITT,  ESQ., 


OX  BEHALF  OF  THE 

CAMDEN  AND  PHILADELPHIA  STEAMBOAT  FERRY  COMPANY, 

BEFORE  THE  COMMITTEE, 

IN  REFERENCE  TO  THE  RATE  OF  TOLL  TO  BE  CHARGED  UPON  THE  CANAL 

THROUGH  WINDMILL  ISLAND. 


By  the  1st  section  of  the  act  of  February  14, 1838,  the  Camden 
and  Philadelphia  Steamboat  Ferry  Company  were  authorized  to 
construct  a  canal  through  Windmill  Island. 

The  2d  section  of  same  act  provides  that,  “The  County  Board 
of  Philadelphia  may,  at  any  time  after  the  completion  of  the 
said  canal,  pay  to  the  said  Company  the  sum  expended  by  them 
in  the  purchase  of  materials,  and  in  the  construction  thereof;  and 
the  County  Board  assembled,  may,  at  any  time  thereafter,  declare 
the  same  a  public  highway,  or  assess  such  tolls  on  steamboats, 
scows,  or  other  vessels  passing  through  the  same,  as  may  be 
necessary  to  keep  the  canal  in  good  order  and  repair;  and  may 
at  all  times  fix  the  rate  of  tolls  to  be  charged  by  the  said  Com¬ 
pany ,  which  said  tolls  may  be  sued  for,”  &c. 

By  a  subsequent  clause  in  this  section,  it  is  Provided,  “That 
a  full  and  detailed  account  of  the  cost  of  said  work,  under  the 
oath  or  affirmation  of  the  President  or  Treasurer  of  the  Company, 
shall  be  filed  in  the  office  of  the  County  Commissioners,  within 
sixty  days  after  the  canal  shall  be  open  for  navigation,”  &c. 

The  canal  has  been  constructed  at  an  expense  of  $49,876  20, 
and  the  account,  as  required,  has  been  filed  in  the  office  of  the 
County  Commissioners.  The  Company  now  ask,  that  the 
County  Board  will  fix  the  tolls  to  be  charged  by  them  on  all 
vessels  passing  through  the  said  canal. 

I  am  authorized  by  the  Company  to  say  that,  if  the  County 
Board  will  make  the  purchase  as  contemplated  by  the  above  act, 
a  liberal  deduction  will  be  made  from  the  cost  of  the  canal  by  the 
Company.  But  until  such  purchase  is  made,  the  Company 
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desire  that  the  tolls  should  be  fixed  by  the  County  Board.  A 
rate  of  charge  of  one  cent  per  ton  on  all  vessels  passing  through 
the  canal  is  suggested,  as  not  being  likely  to  yield  more  than  a 
fair  remuneration  for  the  outlay  of  capital  in  the  construction. 

As  Mr.  Browning  has  appeared  before  the  committee,  on  behalf 
of  the  West  Jersey  Ferry  Company,  in  opposition  to  this  appli¬ 
cation,  I  will  notice  the  remarks  he  has  submitted,  both  orally 
and  in  writing,  as  far  as  they  are  pertinent  to  the  matter  under 
consideration.  Such  remarks  as  are  the  mere  ebullitions  of  spleen, 
and  impertinent  to  the  issue  I  pass  unnoticed,  as  I  suppose  the 
committee  do  not  desire  to  enter  into  the  merits  of  any  grievances, 
either  fancied  or  real,  which  may  be  rankling  in  the  breasts  of 
Mr.  Browning  and  those  he  represents,  if  they  do  not  relate  to 
the  subject  before  them. 

To  follow  Mr.  Browning  in  his  own  order,  I  will  take  up  his 
first  point,  which  is  this : 

1.  “We  maintain  that  the  County  Board  has  now  no  power 
to  fix  a  rate  of  tolls  to  be  charged  by  the  Company,  because  the 
Company  have  failed  to  file  in  the  office  of  the  County  Commis¬ 
sioners  an  account  of  the  cost  of  the  canal,  within  sixty  days  alter 
it  was  opened  for  navigation  ;  no  such  account  having  been  filed 
until  very  recently,  if  at  all.” 

If  Mr.  Browning  would  have  taken  the  trouble  to  call  at  the 
County  Commissioners’  office,  he  could  have  satisfied  himself, 
that  the  account  has  been  filed.  Admitting,  for  the  sake  of 
argument,  that  the  account  was  not  filed  within  the  sixty  days, 
yet  I  deny  that,  by  reason  of  that  failure  in  duty  on  the  part  of 
the  Company,  the  County  Board  has  lost  the  power  to  fix  the 
rate  of  tolls.  If,  as  he  asserts,  “  the  proviso  in  the  2d  section 
requiring  the  Company  to  file  the  account  within  sixty  days,  is  a 
condition  precedent  to  any  action  by  the  County  Board,”  then  by 
the  failure  of  the  Company  to  file  the  account  within  sixty  days, 
the  County  Board  has  lost  the  power  to  purchase  the  canal,  as 
well  as  to  fix  the  tolls,  for  the  proviso  would  apply  to  one  as 
well  as  the  other.  He  proves  too  much  by  his  argument.  By 
the  plain  construction  of  the  act,  the  proviso  is  a  direction,  t\. ot  a 
condition  precedent. 

In  his  oral  argument,  he  asserted  that  his  brother  had  an 
opinion  from  the  late  Charles  Chauncey,  in  which  Mr.  Chauncey 
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took  the  ground,  that  by  the  failure  of  the  Company  to  file  the 
account  within  the  sixty  days,  the  County  Board  had  lost  the 
power  to  fix  the  rate  of  tolls  to  be  charged  by  the  Company. 
This  opinion  was  called  for,  and  a  copy  has  been  furnished  to 
the  committee.  I  would  call  your  attention  particularly  to  this 
opinion.  On  page  4,  Mr.  Chauncey  says,  “that  fact  established, 
makes  the  passage  a  public  highway,  subject  to  the  tolls  to  be 
fixed  by  the  County  Board.  It  is  incumbent  on  the  Company  to 
have  the  tolls  fixed,  and  to  make  provision  for  collecting,”  &c. 
This  opinion  was  based  on  the  assumption,  that  the  canal  had,  in 
fact,  been  open  for  years,  and  the  fact  was  before  Mr.  Chauncey, 
that  no  account  had  then  been  filed.  It  asserts,  as  plainly  as  words 
can  speak,  the  right  of  the  County  Board  to  fix  the  tolls,  and 
you  will  observe  that  Mr.  Browning  has  carefully  avoided  in  his 
written  argument  any  allusion  to  the  opinion  of  Mr.  Chauncey. 
I  am  satisfied  to  answer  him  with  the  opinion  of  Mr.  Chauncey 
produced  by  himself. 

2.  He  also  maintains  that  the  County  Board  can  only  fix  the 
tolls  at  a  rate  sufficient  to  keep  the  canal  in  repair.  There  is  no 
such  limitation  in  the  act.  The  words  are,  “and  may  at  all 
times  fix  the  rate  of  tolls  to  be  charged  by  said  Company.”  In 
the  preceding  part  of  the  section  to  that  last  quoted,  it  is  pro¬ 
vided,  that  the  County  Board  may  purchase  the  canal,  and 
declare  it  a  public  highway,  and  assess  such  tolls  “as  may  be 
necessary  to  keep  the  canal  in  good  order  and  repair.”  This 
provision  was  intended  to  operate  after  the  purchase  of  the 
canal  by  the  County  Board,  and  only  applies  then.  For  after 
the  purchase,  it  was  to  be  the  property  of  the  public,  and  of 
course,  it  would  be  proper  only  to  assess  such  tolls  as  were  suffi¬ 
cient  to  keep  it  in  good  order  and  repair.  But  before  such  pur¬ 
chase,  it  was  to  be  the  property  of  the  Company,  and  it  is  only 
in  keeping  with  ordinary  usage  to  allow  improvement  companies 
to  charge  such  rates  of  toll  as  will  be  a  fair  interest  upon  their 
investment.  The  provisions  for  the  two  cases  are  entirely 
separate  from  and  independent  of  each  other. 

But,  if  the  power  to  fix  the  tolls,  or  to  fix  them  at  any  rate 
the  Board  may  see  fit,  does  not  exist,  the  matter  can  easily  be 
tested  by  a  judicial  tribunal.  Let  the  rate  be  fixed,  and  Mr. 
Browning  can  then  have  the  question  settled  by  a  judicial  con¬ 
struction.  * 


3.  The  third  position  he  assumes  is,  that  the  pier  constructed 
by  the  Company  is  illegal,  and  therefore  the  Board  should  not 
fix  the  tolls. 

In  reply,  I  deny  that  it  is  illegal.  It  is  erected  under  the  per¬ 
mission  of  the  proper  authorities  of  Pennsylvania,  and  as  the 
Island  is  the  property  of  this  State,  its  authorities  have  exclusive 
jurisdiction  over  it.  If  a  nuisance,  as  alleged,  Mr.  Browning  has 
his  redress.  He  can  have  it  abated.  The  committee  can  judge 
how  far  it  is^  nuisance,  when  they  reflect  that  by  reason  of  the 
canal,  of  which  the  pier  is  a  part,  the  trip  across  the  river  from 
Philadelphia  to  Camden  has  been  reduced  to  one- third  the  time 
it  formerly  required. 

4.  As  to  the  policy  of  removing  the  Island,  it  is  well  known 
to  some,  if  not  all  the  committee,  that  the  parties  connected  with 
the  Company  I  represent,  have  urged  this  matter  upon  all  the 
public  bodies  who  were  presumed  to  have  any  connection  with  it. 
Certainly  the  excavation  of  the  canal  is  no  obstacle  in  the  way  of 
removing  it.  It  is  that  much  work  towards  it,  and  we  are  willing 
to  sell  out  at  a  price  much  below  cost,  if  the  purchaser  will  remove 
the  Island.  We  do  not  ask  prohibitory  tolls,  but  merely  a  fair 
remuneration  for  our  outlay. 

5.  The  Legislature  did  not  reject  the  act  alluded  to.  There 
was  a  section  in  that  act  relating  to  the  title  to  a  part  of  the 
Island,  which,  as  no  doubt  is  well  remembered  by  the  committee, 
was  in  controversy  between  the  Company  and  certain  other  par¬ 
ties.  Finding,  from  the  press  of  business  and  the  efforts  made  by 
certain  parties  to  prejudice  the  minds  of  the  members  against  this 
and  other  companies,  of  which  it  was  alleged  to  be  a  part,  that 
we  should  have  difficulty  in  getting  the  bill  taken  up,  it  was  con¬ 
cluded  to  drop  the  application  to  the  Legislature,  and  wait  to 
make  the  application,  as  we  have  done,  to  the  Board.  The  bill 
was  never  called  up,  or  acted  upon  in  either  branch  of  the  Legis¬ 
lature. 

As  to  the  assertion  that  this  act  contained  an  admission  that 
the  power  of  the  Board  was  gone,  it  is  almost  too  frivolous  to 
require  an  answer.  By  the  Act  of  February  14, 1838,  the  C^nty 
Board  can  at  any  time  alter  the  rates  of  toll ;  we  wished  to  nave 
them  permanently  fixed  by  the  Legislature.  The  Legislature  is 
the  superior  power,  and  is  it  a  denial  of  power  in  the  Board  to 
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ask  the  Legislature  to  exercise  a  power  which  they  undoubtedly 
possess,  even  though  similar  power  may  be  vested  in  the  Board  ? 

6.  Mr.  Browning’s  last  proposition  is,  “  that  the  amount  of 
tolls  asked,  if  the  Board  had  the  undoubted  power  to  act  without 
limitation,  is  an  insult  to  common  sense.” 

This  is  purely  a  matter  of  dollars  and  cents,  and  this  remark, 
like  many  others,  only  evinces  Mr.  Browning’s  bad  temper, 
without  aiding  in  the  least  in  the  determination  of  the  merits  of 
the  controversy. 

In  order  to  sustain  his  assertion,  he  makes  the  farther  assertion 
that  the  two  boats  of  the  West  Jersey  Ferry  Company  pass 
through  the  canal  one  hundred  times  daily.  I  am  informed  that 
that  these  boats  do  not ,  in  fact,  pass  through  the  canal  more  than 
fifty  times  daily,  now  ;  that  they  do  not  make  more  than  one 
hundred  passages  across  the  river  daily,  and  at  every  stage  of  the 
tide,  except  below  half-tide  on  the  ebb,  they  can  pass  as  easily 
and  rapidly  through  the  channel  at  the  head  of  the  Island,  or  still 
farther  up,  as  they  can  go  through  the  canal. 

If  compelled  to  pay  toll,  they  would  of  course  only  use  the 
canal  when  they  could  get  over  in  no  other  way  without  very 
great  inconvenience,  and  it  is  supposed  by  those  connected  with 
the  Camden  Ferry  Company  that  they  would  not  make  more 
than  twenty-five  passages  a  day  through  the  canal  with  both 
boats.* 

By  using  the  canal,  they  are  saved  very  largely  in  fuel,  wages, 
&c.  They  would  probably  have  to  employ  another  boat  to  do 
their  business,  if  they  could  not  go  through  the  canal.  They  are 
saved  the  interest  on  the  investment  in  another  boat,  and  its  wear 
and  tear.  They  can  run  a  night-boat  with  profit,  and  carry  on 
their  general  business  with  facility  and  far  greater  advantage 

*  Assuming  that  the  Camden  Ferry  Company  would  charge  the  maxi¬ 
mum  rate  reported  by  the  committee,  viz :  half  a  cent  per  ton  per  passage, 
the  revenue  yielded  would  be  $10,037  00.  In  making  this  calculation, 
we  take  it  for  granted,  that  their  boats  would  ton  not  less  than  220  tons 
each,  and  that  with  both  boats  they  would  make  twenty-five  passages 


through  the  canal  daily. 

Amount  of  revenue,  -  . $10,037  00 

Deduct  cost  of  repairs, .  6,000  00 


Balance, 


$4,037  00 
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than  if  they  did  not  use  the  canal.  These  are  some  of  the  con¬ 
siderations  of  advantage  to  them,  which  should  be  regarded  in 
assessing  the  rate  of  toll. 

The  interference  of  their  boats  with  those  of  the  Camden  Ferry 
Company  in  the  canal,  and  the  detention  and  delay  caused 
thereby  to  the  boats  of  the  latter  Company,  should  also  be  taken 
into  the  account ;  but  the  chief  grounds  upon  which  the  applica¬ 
tion  is  based,  are,  that  the  rate  asked  for  would  not  afford  more 
than  a  fair  remuneration  on  the  capital  invested,  (which  is 
$49,876  20,)  after  paying  for  repairs. 

The  President  of  the  Camden  Ferry  Company  says,  it  would 
now  cost  from  $4,000  to  $6,000,  to  put  the  wharfing  of  the  canal 
in  good  order — that  the  chief  damage  has  been  done  to  it  within 
a  year,  and  by  the  boats  of  the  West  Jersey  Ferry  Company — 
that  their  boats  are  more  unmanageable,  from  the  nature  of  their 
construction,  than  those  of  the  Camden  Ferry  Company,  and 
hence  in  passing  through,  they  strike  against  the  wharfing  of  the 
canal. 

The  Camden  Ferry  Company  wish  also  to  enlarge  the  canal, 
and  will  do  it  in  time,  provided  a  rate  of  toll  is  given  them 
sufficient  to  justify  the  farther  outlay.  The  rate  asked  for  is  not 
more  than  is  just  and  reasonable. 

I  will  not  weary  the  committee  with  a  history  of  the  meeting 
of  “Committees”  of  which  he  speaks.  I  will  say,  however,  that 
no  reason  was  given  the  West  Jersey  Ferry  Company  to  suppose 
that  the  offer  they  made  would  be  accepted  ;  on  the  contrary,  they 
were  advised,  immediately  afterwards,  that  it  would  not  be 
accepted . 

I  am  also  informed,  that  Mr.  Browning’s  representation  about 
the  effect  of  the  pier  upon  the  upper  channel,  is  without  founda¬ 
tion  in  fact — that  no  material  difference  has  occurred  in  that 
channel  until  last  winter,  when  it  is  supposed  that  the  banking  of 
the  ice  there  affected  it. 

But  the  West  Jersey  Ferry  Company  has  no  right  to  com¬ 
plain  of  the  charge  asked  for  now.  If  it  should  be  found  oppres¬ 
sive,  as  they  represent  it  will  be,  the  County  Board  can  alter  it 
at  any  time.* 


*The  West  Jersey  Perry  Company  assume,  that  they  are  the  only  parties 
who  will  ever  use  the  canal  except  the  owners.  They  are  not  the  only 
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Again:  by  the  7th  section  of  the  Act  of  Feb.  14,  1838,  authority 
is  given  for  the  construction  of  a  channel  at  the  head  of  the  Island, 
and  although  it  was  repealed,  it  has  been  again  enacted.  With 
proper  efforts,  I  have  no  doubt  they  could  get  the  privilege  of 
making  such  a  channel.  They  could  construct  it  for  much  less 
than  the  cost  of  the  canal,  and  it  would  be  far  more  convenient 
for  them  than  the  canal. 

There  is  one  other  fact  which  bears  upon  this  controversy,  and 
exhibits  the  parties  in  their  true  light.  It  was  distinctly  offered 
to  the  West  Jersey  Ferry  Company,  by  the  Camden  Ferry  Com¬ 
pany,  to  sell  them  an  equal  joint  interest  in  the  canal.  Then  a 
rate  of  charges  could  be  fixed  upon,  to  be  paid  by  each  party, 
and  the  proceeds  could  be .  equally  divided.  The  price  at  which 
this  one-half  was  offered,  wTas  the  one-half  of  the  cost.  This  offer 
was  rejected.  They  allege  that  the  Camden  Ferry  Company  use 
the  canal  twice  as  much  as  they  do,  and  that  the  rate  of  charge 
proposed  would  yield  a  most  extravagant  profit.  If  so,  then 
when  joint  equal  owners,  they  would  pay  so  much  the  less,  and 
derive  so  much  the  more  benefit.  I  leave  the  committee  to  draw 
the  necessary  inference  from  their  rejection  of  this  offer. 

In  conclusion,  I  respectfully  submit  that  the  committee  should 
recommend  the  purchase  of  the  canal,  as  provided  by  the  Act  of 
Feb.  14, 1838,  and  until  such  purchase  is  made,  that  a  toll  of  one 
cent  per  ton  per  passage  be  fixed  by  the  County  Board,  as  is  also 
provided  in  said  act.  JOHN  C.  BULLITT, 

For  Camden  Ferry  Co. 

October,  1852. 


persons  who  do  now  use  it,  and  sometimes  very  great  delay  is  caused  to  the 
ferry  boats,  by  other  vessels  going  through  it.  We  wish  a  toll,  which  can 
be  applied  to  them,  as  well  as  the  West  Jersey  Terry  Boats. 

It  will  be  the  interest  of  the  owners  of  the  canal  to  put  down  the  toll  to 
such  a  rate  as  will  yield  them  the  greatest  amount  of  revenue.  If  they  find 
a  half  cent,  as  fixed  by  the  committee,  to  be  too  much,  they  will  of  course, 
reduce  it.  The  West  Jersey  Ferry  Company,  pay  nothing  now,  and  it 
cannot  be  right  for  them  to  have  all  the  benefit  of  our  work  and  money,  and 
pay  nothing  for  them. 
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